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THE SUPERIOR COURT OF the state of CALIFORNIA 
FOR THE COUNTY OF ___________________________, ___________ DISTRICT
	THE PEOPLE OF THE STATE OF CALIFORNIA,






Plaintiff,

vs.

DEFENDANT’S NAME
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_____________________________________
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)

)

)

)

)

)

)

)

)

)

)
	CASE NO.: 
CITATION NO: 
MOTION TO DISMISS PURSUANT TO PENAL CODE SECTIONS 1054- 1054.7, 19.7; PROOF OF SERVICE


MOTION TO DISMISS
On DATE, DEFENDANT’S NAME was issued a citation for a violation of VC _________. 
A Discovery Motion was filed with this court on DATE and delivered to and signed for by ISSUING AGENT on DATE, pursuant to the United States Constitution, Fifth, Sixth, and Fourteenth Amendment, California Constitution, Art. I, 15, and Penal Code 1054 et. seq.

The parties have failed comply with the discovery motion and produce documents and testimony in a timely manner. The defense respectfully requests this court either refuse to allow the citing officer to testify (Penal Code 1054.6 (b), (c), or to dismiss this case as the sanction for the prosecution’s failure to fulfill its constitutional and statutory mandate to provide the requested discovery. (Dell M. v Superior Court (1977) 70 Cal.App.3d 782; People v. Brophy (1992) 5 Cal.App.4th 932.)

This supplemental motion is based on all papers in the court’s file, these moving papers, points, authorities, and arguments, and any argument of counsel at the hearing herein.  
Penal Code 1054 et. seq. and the federal and state due process clause compels the prosecution to provide disclosure of any and all relevant material, and/or exculpatory evidence to the defense before trial.  Where the prosecution continues to refuse to fulfill this mandate, the trial court has no other choice but to: 1) compel such disclosure through contempt, 2) exclude the 

pertinent witness from the proceeding, and/or 3) dismiss the matter in its entirety, to restore fundamental fairness in this criminal proceeding.


The defense has requested that the prosecution provide any and all discovery relating to the traffic detention. The defense believes that the prosecution and real party, 

separately and jointly possess much more discovery than has been provided by the prosecution.  

In 1990, Proposition 115 instituted a comprehensive and very nearly exclusive system of discovery in criminal trials that was aimed toward promoting the ascertainment of truth, and saving court time by requiring timely pretrial discovery, as well as protecting victims and witnesses from danger, harassment, and undue delay of the proceedings. (Penal Code 1054.)  Perhaps most significantly, the initiative added constitutional (see California Constitution, Art. I, ' 30, sub. (c) and statutory (see Pen. Code 1054 et seq.) language authorizing reciprocal discovery in criminal trials.


Under Penal Code 1054.1, the prosecutor is required to disclose to the defense the following materials, if they are in the prosecutor’s possession or the prosecutor knows them to be in the possession of the investigating agencies: 1) The names and address of persons the prosecutor intends to call as witnesses at trial (Penal Code 1054.1 (a); 2) Statements of all defendants (Penal Code 1054.1 (b); 3) All relevant real evidence seized or obtained as a part of the investigation of the offenses charged (Penal Code 1054.1 (c); 4) The existence of a felony conviction of any material witness whose credibility is likely to be critical to the outcome of the trial (Penal Code 1054.1 (d); 5) Any exculpatory evidence (Penal Code 1054.1 (e); and 6) Relevant written or recorded statements of witnesses or reports of the statements of witnesses whom the prosecutor intends to call at the trial, including any reports or statements of experts made in conjunction with the case, including the results of physical or mental examinations, scientific tests, experiments, or comparisons which the prosecutor intends to offer in evidence at the trial (Penal Code 1054.1 (f).


The requirements and procedural mechanisms of Penal Code 1054 et. seq. applies only to the parties in a criminal case that is, the prosecution and the defendant(s). (People v. Superior Court (Barrett) (2000) 80 Cal.App.4th 1305, 1313; See also Penal Code 1054 (b) and People v.

 Sanchez (1994) 24 Cal.App.4th 1012, 1026.)  As such, the statutory discovery scheme does not apply to discovery from third parties. (People v. Superior Court (Broderick) (1991) 231 Cal.App.3d 584, 594.)  Investigatory agencies that work on the pending case are considered a part of the prosecution team (See In re Brown (1998) 17 Cal.4th 873, 879), and a defendant must use Penal Code 1054 et. seq. discovery procedures to obtain discovery from these agencies. (Penal Code 1054.5 (a). 

The procedural mechanisms of Penal Code 1054 et seq. are also exclusive, in that the prosecution and defense may not employ discovery procedures other than those authorized by chapter 10. (Penal Code 1054.5 (a).  The statutory scheme, however, expressly permits discovery outside its terms, as provided by other express statutory provisions, or as mandated by the Constitution of the United States. (Penal Code 1054 (e).  Thus, a defendant maintains his right to discovery of material exculpatory evidence under the due process clause and continues to have the right to use other statutory discovery procedures not expressly repealed by Proposition 115 B like Pitchess motions under Evidence Code 1043 et. seq.  When a discovery request asks for disclosure of materials specifically covered by the other statutes, the procedural mechanisms provided in the other statutes prevail. (Albritton v. Superior Court (1990) 225 Cal.App.3d 961.) 

If compliance does not occur, then either party may seek a court order enforcing discovery if the opposing party does not comply within 15 days, and either party may claim specified privileges to protect certain materials from discovery. (See Izazaga v. Superior Court (1991) 54 Cal.3d 356, 374‑375; Penal Code 1054.5 (b), 1054.6.  Under Penal Code 1054.5 (b) and (c), the trial court has various options at its disposal to enforce the discovery provisions, including ordering immediate disclosure, contempt proceedings, continuance of the matter, and delaying or prohibiting a witness testimony or the presentation of real evidence. (People v. Superior Court (Barrett), supra, at p. 1318.)  The trial court also possesses an inherent common law and statutory authority to control the conduct of the proceedings under Code of Civil Procedure 128, which provides every court with the power to enforce order in the proceedings before it, to provide for the orderly conduct of proceedings before it, and to amend/ control its process and orders so as to make them conform to law and justice. 
The defense has complied with its requirement that discovery requests be made, but the prosecution has failed to produce all relevant and exculpatory discovery in its collective knowledge, files, or the files of its investigatory team.  Under Penal Code 1054 et. seq. and Code of Civil Procedure 128, the defense, thus, seeks this court’s order compelling the prosecution to immediately disclose the requested discovery, however it must legally obtain it, or the institution of contempt proceedings against the prosecution and/or the exclusion of ISSUING OFFICER as a witness, for its continued refusal to provide the requested discovery.
CONCLUSION
Pursuant to the United States Constitution, Fifth, Sixth, and Fourteenth Amendment, California Constitution, Art. I, ' 15, Penal Code 1054 et. seq., and/or Evidence Code 1043 et. seq., and for all the reasons stated above, the defendant, DEFENDANT’S NAME hereby moves this court to immediately dismiss this case. 

Dated this ______day of ______, _______







______________________________________





DEFENDANT’S NAME AND SIGNATURE



